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Reasons for LLP Legislation

1o provide an effective alternate corporate business vehicle
to professionals and enterprises keen to Institutionalize
thelir activities and graduate te the next level.

To be a vehicle to contain a partnership ofi any: size where
partners may be at risk from the careless or accidental
negligence ofi a colleague

To make It a separate legal entity thereby making It more

clesely akin to a company: than ter a parthership: (except
Insofar as the internal relations are governed by agreement
petween the partners)

To provide benefits of limited liability but allow: its members
the flexibility of erganising their internal’ structure as a
partnership deed based on mutually arrived: agreement.
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International Experience

UNITED STATES, - emerged in the early 1990s;

= While only twe states allowed LLPs in 1992, over forty had
adopted LLP statutes by the time LLPs were added to the
Uniferm Partnershipr Act (UPA) ini 1996.

Eachi individuall state has its own law governing their
formation.

0 Especially popular form of organization amoeng professionals,

particularly lawyers, accountants and architects.

UNITED KINGDOM: - became law on 1/4/2001.

N All' partners have a form of limited liability, similar to that of
the shareholders of a corporation.

However, the partners have the right te manage the

business directly, and (in many areas) a different level of tax
liability thaniin a corporation.

LLP is a *fiscal transparency”. Only the members are liable
to taxation.
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LLP background in India

The Abid Hussain Committee recommended
legislation on LLP in 1997.

LLP found mention In the report of Naresh Chandra

Committee (2003) set up on regulation of private
companies.

The JJ Irani Expert Committee on Company: Law.

(2005) recommended introduction of a LLP law.

The Government introduced the Limited Liability
Partnership Bill, 2006 in the Rajya Sabha on
15.12.2006.

It was later referred to the Department Related
Parliamentary Standing Committee on Finance

The present Bill, 2008 has been approved by Rajya
Sabha on 24.10.08 and Lok Sabha on 12.12.08.
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Changes in Bill 2006 and 2008

The LLP Bill 2008 has 14 chapters containing 81 clauses and
4 schedules. The earlier Bill had 14 chapters containing 73
clauses and 4' schedules.

LLP Billl 2008 has Iintroduced 4 new: definitions- Advocate;
Court; Entity and Schedule

In clause 5 - LLP Bill' 2008 has indicated the disqualifications
off a partner

Introduced clause 29 seeking to provide that any person
Who! by Words spoken or written or by conduct represents
himself or knoewingly: permits himself to be represented to be
a partner in the LLP Is liable for any credit given to the LLP
pased on the misrepresentation. Also, If the business Is
continued after the partner’s deathi under the same LLP
name, it dees not render the legal heirs to be liable for any
events occurring after the partner’s deatn.
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Changes in Bill 2006 and 2008

Introduced Clause 58. This clause seeks to provide the
requirement and manner infwhich: a firm,, private company.
or unlisted public company shalll be converted into LLP

The earlier Bill 2006, vide clause 58 had provided that the
Central government shall make rules for compremise,
arrangement or reconstruction of LLP. LLP Bill 2008 has

Introduced clauses 60,61 and 62 regarding the same.

LLP Bill 2008 has revised vide clause 69- I any document
that Is to be filed with the registrar Is not filed en time,
then 1t may be filed within three hundred days firom the
date on which It sheuld have been filed on payment of an
additional fee ofi Rs 100/- for every day of default in
addition to the prescribed fees [ earlier clause 65 had a
default fee of Rs 500/- fer every day]
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Changes in Bill 2006 and 2008

LLP Bill' 2008 has introduced Clause 70- enhanced
ounishment i.e. Ifi the LLP or any parther or
designated partner commits an offence then the
LLP or any partner or designated partner shall for
the sulbseguent offence be punished with
Imprisonment or in cases where fine Is provided,

the fine payable shall be twice the amount of fine

LLP Bill' 2008 has introduced: Clause 73 — Penalty
On non- cempliance ofi any order passed by the
tribunal — Impriscnment whichi may: extend to 6
months and also a fine which shalll be not less than
fifty. thousand rupees
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Changes in Bill 2006 and 2008

LLP Bill 2008 has Iintroduced Clause 78- The Central
government has the power to alter the schedules and the
alterations made shall be laid before both houses of the
parliament

In clause 79 [earlier clause 72], the matters in respect of
which Rules can be made by the Central government has

peeni iIncreased from 34 to 38

LLP Bill' 2008 has intreduced Clause 81- until the Tribunal
and Appellate tribunal are constituted under the provisions
of the Companies Act, 1956, the provisions of the bill shall
have effect subject to modifications.

LLP Bill 2008 has alseo revised the four schedules
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What is LLP?

Limited Liability: Partnership:is a
A bedy corporate formed and incorporated: under this Act
IS a legal entity separate from its partners.
It shall have perpetual succession.
It Is liable to the full' extent of its assets;

IHowever Its liability of the partners would be limited to
their agreed contribution In the LLP.

Eurther, ne partner would be liable on acceunt ofi the
Independent or unauthorized actions of other partners, thus
allewing individual partners te be shielded from joeint
liability: created by another parther’'s wrongful Business
decisions or misconduct.
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LLP Act Framework

Preliminary.

Nature of LLP

Incorpoeration of LILP and
matters incidental thereto

[V

Partners & their relations

V

Extent and Limitation of LLP
and Its Partners

Vi

Contributions

VI

Financial Disclosures
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LLP Act Framework

Assignment and Transfer of
Partnership Rights

IX Investigation

X Conversion to LLP
XI Foreign LLPs

X1 Compromise, Arrangement or
Reconstruction of LLP

X111 Winding Up and Dissolution
XIV Miscellaneous
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LLP Rules Framework

Preliminary

Nature of LLP

Designated PIN

AV Incorporation of LLLP and
matters incidental thereto

\V/ Partners & their relations

VA | =orm off Contributions

VAN Einancial Disclosures

VIl Destruction off old records

2 (1n December 2000,
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LLP Rules Framework

IX

Investigation

X

Conversion to LLP

Xl

Compromise, Arrangement or
Reconstruction of LLP

Xl

Electronic filing ofi Decuments

X1

Striking off name of Defunct LLP

XV

Conversion of

Cirm to LLLP

AV

Conversion of

Pyt. Co. to LLP

AV

Conversion of

Pub. Co. to LLP
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Incorporation of LLP

Name to have ‘Limited Liability Partnership’ or LLP:
as the last words of Its name.

Should not contain words Indicating participation /
patrenage of CG or SG e.q., Natienal, Union,
Central, Federal, Republic, President, etc.

nould not contain words like ‘British India’
nould not be vague like D.1.M.O. LLP, ete.

nould not include name like Bank, CA, CS,
Insurance, etec. without appreval of its regulatery.
authority.
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Incorporation of LLP

Name not to be identical or teo nearly resembles
any: ether

Partnership Eirm,

LLP,

Body Corporate

a registered trade mark

any trade mark which IS subject ofi an application
for registration; under Trade marks Act, 1999.

— Iff resembles CG may direct to change the name — 3
months te change (Section 17) + (Rule 18)

Reservation ofi name in Form 1 — for 3 moenths

Ferm 2 and Form 3 to be filed along with fee.
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Filing Fee — Annexure B

_LLP'whose contribution does not exceed Rs. 1
Lac

510/0)

_LLP whose contribution exceeds Rs. 1 Lac but
does not exceed Rs. 5 Lacs

720/0]0)

_LLP whose contribution exceeds Rs. 5 Lacs
put does not exceed Rs. 10 Lacs

Z10]0]0

P whose contribution exceeds Rs. 10 lLLacs

510/0]0)

Increased slalb off contribution and the fees paid on the

preceding slab of contribution shall'be paid threugh Form 4
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LLP Agreement

LLP  Agreement (S. 2(0))means
Any written agreement

Between partners of LLP or LLP anadlits
partners

Which determines the mutual rights &

duties of the partners and! thelr rights &
duties in relation te that LLP.

To be filed within 30 days of agreement in Form 4
— changes also to be filed (Rule 21)

In absence of agreement as to any matter, First

Schedule provisions would be applicaible
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LLP Agreement—First Schedule

Capital Equal

Profit & Loss sharnng | Egual

Personal Liabilities Each partner s

Indemnify.

Loss caused by fraud [ Each partner s

Indemniiy

Working Each partner s

take part

Remuneration NI

New: partner Consent of all' partners reguired

Change In business |Consent of all parthers reguiread
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LLP Agreement—First Schedule

No. of Votes One each
Any matter or issue By majority: vote

Similar business by That parther to pay. all profits
any: partner to LLP

Profit from use of LLP |Profit to be given to LLP
property or name

Expulsion of partner | Majority cannot do so unless
express agreement

Arbitration Arbitration and Conciliation
Act
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Conversion into LLP

Eirm Into LLP — Statement in Form 17 —
Schedule — Il + Rule 38

Private Company. into LLP. — Statement 1n
=orm 17 — Schedule — 11 + Rule 39

Unlisted Public Company into: LLP —
Statement In Form 18 — Schedule — I\ +
Rule 39

Registrar to give certificate in Form 19 (Rule
32)
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Partner in an LLP
Any Individual

Any Body Corporate

IHowever individuals cannot become partner
i

IHas been found ofi unsound mind by court
of competent jurisdiction

IHe IS an undercharged Insolvent

IHe has applied to be adjudicated as an
Insolvent and his application Is pending
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Body Corporate

Body Corperate (S. 2(d)) includes
A Company u/s 3 of Companies Act

A LL
A LL
Com

P under this Act
P incorporated outside India

panies incorpoerated outside India

But Exclude:
A Corporate Soele
A Co-operative Soclety.
Any other Body Corporate so notified.
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No. of Partners
Minimum: 2
Maximum — NA
What happens If falls below 2 ?

m I carries for more than 6 months and
knowing so, then he would be
personally liable for that period.

Tribunal can wind: up
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Partners

Subscribers to Incorporation documents to
be partners

Any. other person as per LLP agreement may
e a partner

Relationship: (rights & duties) to be

governed by LLP agreement

Partners to Intimate change In nis name or
address within 15 days to LLP in Form 6

Change In partner or name or adaress to be
filed with Registrar within 30 days of change
In Form 5.
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Partners

Partner himselfi may also file Formi No. 5.

Right to receive profit/loss and' distribution
are transferable wholly or in part as per LLP
Agreement.

1/5% Partners may: apply to CG for

Investigation ofi affairs

Partners can give lean or transact other
business.
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Designated Partners

Eurther disqualifications (Rule 9(1)):

IS unadischarged inselvent or adjudicated inselvent
at any time in preceding 5 Years.

Suspended payment to Crs In preceding 5 yrs
Convicted by court ofi any. offence invelving moral

turpitude or imprisoned for not less than 6
months.

Minimumi 2 designated partners out of Which at
least one should be resident In India.

Resident — stayed in India not less than 182 days
during iImmediately preceding one Year.
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Designated Partners

Designated partner — to ebtain DPIN - application
In Ferm 7 - to give prior consent in Form 9

DIN to be treated
— [ntimation to be

as DPIN (Proviso to Rule 10(4))
given to CG In Ferm 25

Intimation off DPIN to LLP: ini Form 26

Responsible for doing all acts, matters, things, etc.
required by LLP

Liable for all pena
To appoeint DP wit
I less than 2, eac

ties iImpoesed on LLP
1in 30 days of vacancy

1 partner deemed to be DP
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Cessation of Partners

A person shall cease to be a partner when:
The LLP agreement provides so

If agreement dees not provide, then by giving 30
days notice in Form 13

Oni his death
On dissoelution of LLP.

When he s declared to be of unseund mind by a
competent court

When he has applied to be adjudicatead as
Inselvent or Is declared as insolvent

A person dealing with former partner should know
of his cessation or his resignation shoeuld be filea
with registrar, otherwise he still weuld' be regarded
as partner. (Section 24(3)).
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Contribution

Contribution: may: consist of
o Tangible

Moveable
Immovable

Intangible
Other benefit including:

Money.

Promissory: noetes

Other agreements to contribute cash or property
Contracts for services performed or to be performed

Contribution te be valued by practicing CA / CWA /
appreved valuer firom panel maintained by CG

27th December 2008,
Tri Nagar KP CPE SC LU I awat & CO




Extent of Liability

Partner Is agent of LLP but not ofi ether Partners.
LLP liability: shall be met out of its property
Partner Is generally not liable for ebligation of LLP

Partner shall be personally liable for his own
wrongful act er omission but net fier other
partners: acts.

LLP IS liable for wrongful act off partner in nermal
course of business.

LLP not bound by anything done by a partner in
dealing with' a person Ifi that partner has no
authority to do the particular act and the person
dealing knews that.

Unlimited liability in case of fraud.
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Accounts & Returns

Method off Accounting:
o Double entry system
o Cash or accrual

Records to be preserved
Permanent — Annexure C
21 years — LLP liguidation a/c
5 years — Rule 27(2)(b) & Annexure D
8 years — others and accounts
o 3 years — Foreign LLLP after ceasing

Statement of Accounts and Solvency: to be filed
within 30 days ofi end of 6 months from end' of
financial year in Formi 8 (Rule 24(5))

Annual Return to be filed within 60 days frem end
of financial year in Form 11 (to be verfied by CS
(Rule 25(2))
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Audit

Audit compulsery. However exempt (Rule 24(10)if
o Turnover does not exceed Rs. 40 Lacs; or
o Contribution does not exceed Rs. 25 Lacs

Auditor te be appeinted by DP within 30 days
pefore end of FY (except 15t year)

Casual vacaney may: be filled.
Partners may appoeint ifi DR fiails
Only practicing CA to be auditor

Retiring auditer deemed to be reappointed If

appointment net made unless othenwise providead
in LLPA
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Taxation

Taxation aspect remains an area of uncertainty, - LLP will
be treated as a firm as defined under the Income Tax Act
1961 for the purpose of taxation. There can be two
Implications:
O That on the same basis as an erdinary partnership firm, the
LLP will pay tax on its profits after deduction: of business
expenditure, salaries and interest paid to the partners.

Partners will be liable to pay tax on salary and interest
receipts, whereas the share in profits Is exempt;

Another way that enly the profits in the hands of the LLP
partners will be taxed. A L.L.P. will'have Pass through Status
(proposed by the Naresh Chandra Committee), the partners
will' e liable to pay tax on share ofi LLP’s profits received in
their hands. This Is also known as tax transparency.

The Bill has vide! its First Schedule (CLAUSE No. 6)
prohibited partners of LLPs from accepting any.
remuneration. This implies that they may be subject to

Income Tax In respect of thelr share ofi profits received by

them.
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Taxation

IT ne remuneration Is to be paid, its allewance In
the hands of LLP and! taxation in the hands of the
partners shall not arise.

Since the LLP Is visualized of as a company. as It IS
Under the Companies Act, it would be just and

logical to tax an LLP' like a cempany: and ignore the
existence of partners for tax purposes like
shareholders.

If the partners receive any income like interest
from the LLP, the inceme so received would be
taxable In the hands ofi the partners.
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Taxation

Even in under UK law, the LLP is a fiscal
transparency. Only the members are liable
10 taxation.

Similarly, in USA as Iin a partnership or
limited liability company (LLC), the profits of

an P are distributed among the partners
for tax Purposes, avolding the problem of
“double taxation™ often found Iin
corporations.

Shall have te wait for amendments In
Income Trax Act.
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Winding up & Dissolution

Voluntary — by 22 members

Wound! up by Tribunal:
o I LLP decides that It be dissolved by Tribunal

o If no. ofi partners are below 2 for more than 6
months
o If LLP IS unable to pay. its debts

If LLP' has acted against interests of the
sovereignty & integrity of India, security of state
or public erder

= I LLP fails to file statement of accounts and
solvency or annual return fer 5 consecutive yrs.

o Tribunal 1s of opinion that It Is just and equitable
Strike off defunct LLPs (Section 75) + (Rule 37)

27th December 2008,
Tri Nagar KP CPE SC LU I awat & CO




LLP Agreement Clauses

Name & address of initial partners
Business to be done - restrictions
Place of business & registered office

Conditions /qualifications for admission,
resignation and' expulsion; of partners

Contribution and conditions; of Its
Introduction & withdrawals

Remuneration
Profit & Loss Ratio
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LLP Agreeme

Personal liabilities anc

Nt Clauses

fraud

Profit from use ofi property/name of LLLP

Vote welghtage

Resoelution passing Vote requirement —

matters thereto

Similar business by Partners situations

Arbitration

Interest on contribution/loan
Mode/method of distribution of profits
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LLP Agreement Clauses

Rights over assets (tangible/intangible)
Assignment & transfer of partnership rights
Appoeintment & reappointment of auditors
Financial year — ending 31°t March

Banking

Methed of accounting

Who would be designated partners
Dissolution situations
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LLP Forms — Annhexure A

Application for reservation or change of name

Formi of Incorporation Document

Application & Declaration of Incorperation ofi LLP

Form for filing LLPA and changes, Iff any therein

Notice of appointment of partners and the
changes among them or censent of Incoeming
partner to become a partner / D Partner

Intimatien of particulars / change in particulars to
the LLP by the Partner

7 | Application for allotment of D' PIN
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LLP Forms — Annhexure A

Form for filing Statement ofi Account & Soelvency.

Consent to act as Designated Partner

Consent to act as DP- Intimation of changes In
particulars of DP to be given to the CG

Annual Return of a Limited Liability: Partnership

12

Form for intimating other address for service of
decuments

13

Notice by Partner to resign as a Partner to the
other Partners.

14

Intimating the Registrar of Firms/ROC for
conversion of; firm/company into LLP.
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LLP Forms — Annhexure A

15

Notice of change ofi place of registered ofifice

16

Certificate of Incorporation

17

Application by a firm; for its conversion into LLP

18

Application by a private company/unlisted pulblic
company. for Its conversion into LLP

19

Certificate of Incorporation 6n conversion

20

Summoens for directions to convene meeting

21

Affidavit in support of Summons

22

Notice of intimation off Order of Court/ Tribunal to
the Registrar
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LLP Forms — Annhexure A

23

Application for direction to change the Name

24

Application to the Registrar or CG

A

Notice of intimation ofi DIN for the purpose of
DPIN

26

Intimation of allotment of DPIN to the Limited
Liability: Partnership by the Designated: Partner

27

Application fer reservation/renewal of reservation
of name

28

Notice ofi change ofi name

29

Form of Proxy.
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Filing Fee — Annexure B

EOITINAEG, eCGISteIiig Gl CCoraig: aliy)
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SOWEIHEY; anual T eiis, ele:

Aok

_LLP'whose contribution does not exceed Rs. 1
Lac

_LLP whose contribution exceeds Rs. 1 Lac but
does not exceed Rs. 5 Lacs

_LLP whose contribution exceeds Rs. 5 Lacs
out does not exceed Rs. 10 Lacs

L LP whose contribution exceeds Rs. 10 lLLacs
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Filing Fee — Annexure B

Application for reservation of name u/s 16

Application for direction to change name u/s 18

Application for striking off the name from Reg.

Application for reservation of name by Foreign LLP u'R 18(4)

Application for renewal of name under rule 18(4)

Fees for inspection of documents kept by Registrar

Obtaining certified copy of COI or COR ofi conversion of LLP

Obtaining certified copy of any ether document

Any: other application
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General

Invoices, Letterheads, etc to contain name,
address, registration no. & a statement that It Is
registered with Limited Liability [Section 21(1)]

CG may: by notification make any previsions of
Company: Law: applicable te LLP

Fereign LLP, firm or Company can reserve the
name for 3 years R. 18(4)

Electronic filing; of decuments
Late fee upto 300 days — Rs. 100/- per day
Not applicable to NGOs

Merger, reconstruction, amalgamation permissible
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Major Penalties

Not having 2DP of whichi 1 Is resident

Non; filing of consent of DP
Liabilities and changes in DP

Non-intimation: of Registered office of 2 K
LLP and Its change

Not complying with CG direction to LLP—10K
change name DP— 10k

20) 20) Improper use ofi ‘LLP’ 50K

21(2) 21(1) Non mention on Invoices, etc 2 K

25(4) 25(1) Non-intimation; off change Ini partners 2 K
25(5) 25(2)
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Major Penalties

Non maintenance of books of
accounts, records and audit

LLP—25K
DP-— 10k

LLP—SL
DP —1L

Non- filing of Annual Return

LLP—25K
DP— 10k

LLP—SL
DP —1L

False Return, documents or
statements filed

1L
Imp.

5L
Imp 2y

Enhanced Penalty — second offence

Imp if provd

2 times

Failure to comply withi Tribunal
Orders

Imp.
S0K

6 mnths

General Penalties — not specifically
provided

oK

5L

Cont-
50 p.d.

27th December 2008,

Tri Nagar KP CPE SC LU I awat & CO




Partnership vs. LLP

Partiersiigm =
Not Separate Separate

No) YEes

Min. 2 Max. 20 Min2 Max NA

Deed on Stamp LLPA to be reg. at
paper, even if ROC, Fees for
change in Const. filing| all doc.

Indian Partnership | LLP Act &

Act Companies Act
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Partnership vs. LLP

Partiersiigm =

Nil;, However Stamp: | Contribution as per
pPaper as per capital [ LLPA

Noilegal DP te obtain DPIN
reguirement

Unlimited Limited to
contribution

No regulation Regulated

Only: I turnover Only: 1 turnover
exceeds 40L — 44AB | exceeds 40L or
contribution 25 L

27th December 2008,
Tri Nagar KP CPE SC LU I awat & CO




Partnership vs. LLP

Partiersin 11

Secret Statement of
accounts to be filed

NI As per LLP Act
Elexible As per LLPA

Partner’s capital — [Apart from
cash /trf allewed | contribution, leans
may. be covered

Small businesses Professionals
and professionals
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Company vs. LLP

ConIpPaNY LLP
Separate Separate
YEes Yes

Pvit-Min2 Max 50 Min2 Max NA

Pub-Min3 Max NA

MA te be reg. at LLPA to be reg. at
ROC, Fees for filing [ROC, Fees for
all doc. filing all doc. —
Eiling fee Less
than cempany.
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Company vs. LLP

ConIpAany LLP

1 LLac for Pvt. & S | Contribution as per
LLacs fier Public LLPA
Ltd. Cos.

All directors to Only: DP’ to obtain

obtain DIN DPIN

Regulation Regulated - other
partnership names
cannot be kept

Regulated by MA |Regulated by LLLPA
& AA
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Company vs. LLP

ConIpAany LLP
Large businesses |professionals

Possible Not possible

Compulsory Only: If turnever
exceeds 40L or
contribution 25 L

No consent Partners consent
reguired reguired

Regulated by Not mandatery.
Companies Act
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THE DREAM IS NOT WHAT YOU
SEE IN SLEEP

DREAM IS WHICH DOES NOT LET

YOU SLEEP.

DR. ABDUL KALAM
(Former President of the Republic ofi India)
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CA. Pramod Jain
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